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JURISDICTION
This is a petition for review of the Ruling of the Draper City Appeal Board
(hereinafter the "Board"). The Board filed its Ruling of the Appeal Board (hereinafter
the "Ruling") on December 30, 2004, regarding the termination of Irene Thomas
(hereinafter "Ms. Thomas"). Ms. Thomas filed her Petition for Review on January 25,
2005, pursuant to Rule 14 of the Utah Rules of Appellate Procedure. Jurisdiction is
conferred on this Court pursuant to Utah Code Annotated, § 10-3-1106(6) which, in
relevant part states, "a final action or order of the appeal board may be appealed to the
Court of Appeals by filing with that court a notice of appeal."

-iii-

ISSUES PRESENTED
1.

Is there substantial evidence supporting the finding of the Board that Ms.

Thomas engaged in serious misconduct?
The standard used in the inquiry is whether the facts meet the "substantial
evidence" standard. "Substantial evidence is that quantum and quality of evidence that is
adequate to convince a reasonable mind to support a conclusion." Lucas v. Murray City
Civil Serv. Comm 'n, 949 P.2d 746, 758 (Utah Ct. App. 1997).
2.

Do the supported charges warrant the sanction of termination?

The standard of review on this issue is an abuse of discretion standard. Id. at 761.
A city manager exceeds his scope of discretion if the punishment is in excess of the
"range of sanctions permitted by statute or regulation, or if, in light of all the
circumstances, the punishment is disproportionate to the offense." Id.

-IV-

STATEMENT OF THE CASE
A.

Nature of the case.

This is a petition for review of the Board's Ruling dated December 30, 2004. The
appellant, Ms. Thomas, worked for Draper City managing its computers and computer
network. She was terminated by letter dated August 27, 2004, for allegedly not
adequately managing the network and for allowing the installation of unregistered
software on that network. The Board upheld the termination after a 2 day hearing.
B.

Course of proceedings and disposition in the Board below.

On or about March 5, 2004, Draper City served Ms. Thomas with a Notice of
Proposed Disciplinary Action, which was signed by the City Manager, Eric A. Keck. R.
36. The Notice informed Ms. Thomas that the City was going to terminate her
employment. Because Ms. Thomas was out of medical leave, a pretermination hearing
was not held until June 2, 2004. Approximately 1 lA months later, on July 22, 2004,
Draper City served Ms. Thomas with a second Notice of Proposed Disciplinary Action, in
which the City again reiterated that it intended on terminating her employment. R.89-93.1
A second pretermination hearing was held on July 28, 2004. Following that hearing, Ms.
Thomas's employment was terminated by letter date August 27, 2004, also signed by the
City Manager. R. 95-98.

1

Citations to the record on appeal will be designated as "R.
-v-

Ms. Thomas appealed her termination in a letter dated September 3, 2004. R. 102.
The Board held a hearing on December 13 and 20, 2004. The Ruling of the Board
upholding the termination was issued December 30, 2004. R. 1-12. The Petition for
Review, seeking an appeal to this Court was filed on January 25, 2005.
STATEMENT OF FACTS
1.

Ms. Thomas started working for the City of Draper as an assistant treasurer in
1992. R. 1363.

2.

Less than a year later she moved into the Deputy Recorder position. R. 1364.

3.

While in that position she began to take care of Draper's computers and computer
network. R. 1365.

4.

Gradually, maintenance of the computers and the network became a full time job.
So that she could better perform those duties, Ms. Thomas returned to school and
obtained a Bachelor's degree in computer information systems. She later earned a
Master's degree in the same field. R. 1365-66, 1367-68.

5.

As an employee of Draper, Ms. Thomas was part of the civil service, and could not
be terminated without cause. R. 860.

6.

She also was subject to the Draper's progressive discipline system, which required
the City to use a series of escalating disciplinary measures in an effort to improve
an employee's work performance. R. 860-1.
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7.

Ms. Thomas' supervisor from approximately 2000-2003, Sharlene Behunin,
describes Ms. Thomas as being a good employee, who was quickly learning about
the computer network, had good values and ethics, and was very loyal to the City.
R. 932-4.

8.

Both her supervisor at the time of her termination Pete Shabestari, and the City
Manager, Eric Keck, confirmed that Ms. Thomas worked hard and did the best job
possible for the City. R. 879, 1144.

9.

Mr. Shabestari also acknowledges that at the time Ms. Thomas stopped working at
the City, at the beginning of March 2004,2 she had taken on too many projects and
was trying to do the work of 2 lA people. R. 442, 864-5.

10.

Further, prior to her last day of work, the City Manager knew that Ms. Thomas was
experiencing severe emotional problems and was having a "breakdown." R.
1144.

11.

Prior to receiving the first Notice of Intent to Discipline on or about March 5,
2004, which informed her she was to be terminated, Ms. Thomas had never been
given either an oral warning or a written warning about her performance. R.863-4.

12.

She had also never been put on probation or told that she could lose her job if her
performance did not improve. R. 863, 1888.

2

Although Ms. Thomas was not fired until August 2004, her last day of work was March
3, 2004. She went out on medical leave at that time and did not return to work. R. 1384.
-vii-

13.

She had not received any performance review which might have alerted her to any
problems with her performance. R. 862.

14.

In fact, the Notice of Intent to Discipline was the first time that Ms. Thomas was
made aware that the City was dissatisfied with the way she was doing her job. R.
1888.

15.

In late February, a few days before her last day of work, Ms. Thomas called the
outside consultant that Draper had retained to work on the computer network, Paul
Despain. She asked him to come in because she was having problems with the
backup software. R. 1307.

16.

Mr. Despain came in and ran a diagnostic test and determined that he needed to
install and upgraded version of the backup software, Veritas. R. 1308.

17.

Mr. Despain went ahead and installed the new software from a copy that he had on
disk. He did this because he was unable to download a trial version of the
software from the internet. R. 1308-12,1335.

18.

To make the software function on a temporary basis, Mr. Despain downloaded a
non-registered key-gen from the internet. R. 1308-12, 1335.

19.

It was his intent to come back within a day or two and reinstall the software and
obtain a proper key-gen, once a purchase order had been issued by Draper. He was
not able to do this before Ms. Thomas went on medical leave. R. 1312-5.
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20.

Although Ms. Thomas was in and out of the computer room while Mr. Despain
was working she did not watch what he was doing. R. 1338.

21.

Mr. Despain also did not tell Ms. Thomas that he had downloaded the key-gen or
inform her in any way of his actions. R. 1341-2, 1348.

22.

Although the download of the key-gen left an icon on one of the multiple screens
on the server's monitor, Ms. Thomas did not see it prior to the time she went out
on medical leave. R. 1351.

23.

Mr. Despain subsequently sent the City and Ms. Thomas a bill for the Veritas
software he had installed. R. 1342.

24.

On February 26, 2004, a few days before Ms. Thomas's last day, the City Manager
retained an independent consulting firm, Comer Canyon, to examine and report on
the state of the City's computers and network. R. 1074.

25.

This decision was made without Ms. Thomas's input or knowledge. She did not
meet the consultants until they were actually at the City's offices. R.871, 1137.

26.

Although Ms. Thomas was upset that this occurred, by the next business day or so
(March 2 or 3), she confirmed in writing that she was willing to work with the
consultants in whatever capacity her supervisor wanted. R. 24, 876.

27.

On or about March 5, 2004, but before she received a disciplinary notice, Ms.
Thomas was hospitalized. Her request for Family Medical Leave was retroactively
granted on March 10,2004. R. 37.

-ix-

28.

Even though there had been no use of the progressive discipline system and even
though she was out on medical leave, on or about March 5, 2004, Ms. Thomas
was given a Notice of Proposed Disciplinary Action, which stated that the City
was going to terminate her employment. R. 36.

29.

A Pretermination hearing was not held until June 2, 2004, because Ms. Thomas
was out on medical leave. R. 66-87.

30.

Approximately 1 XA months later, on July 22, 2004, Draper City served Ms.
Thomas with a second Notice of Proposed Disciplinary Action, in which the City
again reiterated that it intended on terminating her employment. R. 89-93.

31.

The Second Notice of Proposed Disciplinary Action was based on the report
prepared by Corner Canyon and turned all of the network problems identified by
Comer Canyon into performance deficiencies on the part of Ms. Thomas.
Compare R. 493-499 (Comer Canyon's Report) with R. 95-98 (Second Notice of
Proposed Disciplinary Action).

32.

A second pretermination hearing was held on July 28, 2004. R. 95-98.

33.

The City Manager, who was aware of the City's policy regarding progressive
discipline, decided not to give Ms. Thomas the opportunity to improve her
performance as required by the policy, because he felt "why spend more good
money after bad in this particular instance." R. 1161-62.

34.

Ms. Thomas's employment was terminated by letter date August 27,2004, also
signed by the City Manger. R. 95-98.
SUMMARY OF THE ARGUMENT
As an appeal from an administrative decision, specifically a ruling issued by the

Appeal Board of Draper City (hereinafter the "Board"), this Court's review is limited to
determining if the Board "abused its discretion or exceeded its authority." See Utah Code
Ann. § 10-3-1106(6)(c). While this is a deferential standard, this Court may, and should,
overturn the Board's decision if it is neither reasonable or rational. Ogden City Corp. v.
Harmon, 116 P.3d 973, f 9 (Ut. App. 2005). In regard to the Board's factual findings,
they should be overturned if they are "clearly erroneous." Kelly v. Salt Lake Civil Serv.
Comm '#i, 8 P.3d 1048, If 15 (Ut. App. 2000).
The Board has the statutory authority to conduct appeals brought by discharged
employees. See U.C.A. § 10-3-1106. In conducting such an appeal the Board has to
make two inquiries: "(1) [D]o the facts support the charges made by the department head
[in this case the city manager], and if so, (2) do the charges warrant the sanction
imposed?" Kelly at 1054, quoting In re Discharge of Jones, 720 P.2d 1356, 1361 (Utah
1986). Here, the Board answered both questions in the affirmative and therefore upheld
Ms. Thomas' termination. In doing so, however, the Board failed to act reasonably in at
least two ways. First, the evidence does not support the finding of the Board: that Ms.
Thomas acquiesced in the installation of illegal software on to the computer network.
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Yet, this erroneous finding was used to justify the City Manager's decision to bypass all
intermediary steps in Draper City's progressive discipline policy and allowed the Board to
conclude that Ms. Thomas had engaged in serious misconduct for which termination was
allowed under the policy. However, because this finding was erroneous, Ms. Thomas
was, at worst, guilty of negligent behavior. Therefore, the Board incorrectly concluded
that termination was justified and incorrectly found the sanction to be proportional.
Accordingly, the Board abused its discretion in answering "yes" to both inquiries and its
decision should be overturned.
ARGUMENT
I.

THE EVIDENCE DOES NOT SUPPORT THE FINDING THAT MS.
THOMAS ENGAGED IN SERIOUS MISCONDUCT.
For the purposes of this appeal, the Court can accept as true most of the Board's

findings regarding how Ms. Thomas performed her job.3 See Ruling of Appeal Board
(hereinafter "Ruling"), R. 4-11,fflf5-8, 10-13. The findings contained in those paragraphs
set forth what might be described as ongoing problems experienced by the Draper City
computer network, specifically, "virus attacks" and deficiencies in backing-up data. R. 67, Tffl 5-6. Because Ms. Thomas was in charge of maintaining the computer network, such
problems, arguably, reflect poorly on how she was doing her job, and might warrant the
use of progressive discipline as set forth in the Draper City Personnel Manual ("Manual").
3

Ms. Thomas strongly denies these accusations, but does not challenge thesefindingsfor
the purpose of this appeal.
-2-

R. 749 -783; Manual, p. 20-23. 4 The ('omvtivT Action sivtion ol tli;i1 Manual sets forth a
multi-step process, Verbal [sic] Admonishment, Written Reprimand, Probation or
Suspension, for addressing and correcting ongoing performance issues. Manual, p. 20-23.
Termination, the last step in the progressive discipline series, is reserved only for the most
serious conduct oi when the employer blh<is * unturned lo \ lolalr standards ol eoiuluct or
performance beyond previous corrective action stages." Manual, p. 22, ^j 4. Accordingly,
Ms. Thomas should have been terminated for the type of substandard or deficient
performance set forth in the undisputed paragraphs (R. 4-11, ff 5-8, 10-13) only if the City
took progressive steps to improve her pei formance and she had not improved.
However, there is no reference in the findings of fact to any correcti\ e actioi i or
progressive discipline imposed upon Ms. Thomas, for the simple reasons that none
occurred. R. 886-87. Ms Thomas had an unblemished employment record up to the point
she was terminated

h! S71' 1 low llien did the Board excuse the absence of any

progressive discipline and uphold the termination? It did so b) focusing on oi le pai tici llai
incident, the installation by an outside consultant of unregistered software (referred to as
the "key" or 'key-gen") on the network. R.9, Tf 9. The Ruling's findings of fact contained

4

The Draper City Personal Manual is contained in the record at R. 749-783.
Unfortunately, the person who copied it for the record apparently failed to realize that it was a
two-sided document. Therefore, only every other page of the Manual is contained in the record.
Included with this brief, in the Addendum, is the full copy of the Manual. Citations will be to the
attached copy as Manual, p.
and to page numbers set forth in the bottom left hand corner of
each page.
-3-

in ^f 9 are central because they allowed the Board to conclude that Thomas had engaged in
serious misconduct:
A.
Ms. Thomas committed misconduct which was sufficient to
warrant her termination. Specifically, the Board concludes that Ms. Thomas
participated in or acquiesced in the improper and inappropriate installation
and use of unlicensed Veritas back up software, using a code or key
improperly obtained from an unauthorized "hacker's site" on the internet.
R.10, ^J 14. A. The Board used this one instance of misconduct in upholding the City
Manager's decision to ignore Draper City's progressive discipline plan:
B. The misconduct involving the Veritas back up software was
sufficiently grievous that the Corrective Action principles and procedures of
the City's Policies were not appropriate or required.
R. 11, Tf 14. B.
This crucial finding or conclusion of the Board is erroneous, however, because it is
not supported by the evidence.5 The evidence that supposedly supports this conclusion is
set forth in paragraph 9 of the Decision Section of the Ruling. R. 9, ^f 9. The Board found
that the evidence showed that: 1) Mr. Despain (the computer consultant who installed the
software at issue) testified that Ms. Thomas knew or should have known that the software
was made "functional by obtaining the 'key' from an inappropriate source on the internet;"
and 2) the new computer consultant, Steve Alsop, testified that "Ms. Thomas knew of [sic]

5

As to whether the facts support the charges, this Court has adopted and applied a
"substantial evidence" standard of review. In re Discharge ofJones, 720 P.2d 1356, 1361 (Utah
1986). Substantial evidence is defined as "that quantum and quality of relevant evidence that is
adequate to convince a reasonable mind to support a conclusion." Id. (quoting First Nat 7 Bank
v. County Bd. of Equalization, 799P.2d 1163, 1165 (Utah 1990)).
-4-

should ha\ e know n < >f tl ic : installation < >f the in iproperly obtained Veritas [sic] software and
key." It is these two key findings which are not supported by substantial evidence.
Even taken in a light most favorable to Draper City, Mr. Despain did not testify that
Ms. Thomas knew, or should have known, what he was doing to obtain the "key" from the
internet. ]\ Ir Despain testified that he was called by I\ Is.' I lion las becai lse of problems
with the backup software. R. 1307. He ran a diagnostic test and determined that Draper
needed to install an upgraded version of the Veritas software, which was the software
which operated Draper's backup of all of its records, R 1308 Mi Despain then installed
the software from a cop* ie had (1 ic w as i n lable to dowi lload the ti ial versioi i froi i m the
internet), but needed to obtain a "key-gen," which he downloaded from the internet instead
of going through Veritas, to make the software operative. 6 R. 1308-12, 1335. Mr.
Despain intended to come back within a day or two and reinstall the software, once a
Purchase Order was issued, bi it he di< ••.-

R 1312-15 However, Mi Despain did i lot

testify that Ms. Thomas knew what he was doing. All he said was that Ms. Thomas was
with him some of the time he was in the computer room. 7 R. 1338. And, if she had known

6

It is this "key" or "key-gen" which Draper contends was illegal and illegally obtained.

7

To show that the findings are not supported by substantial evidence, Thomas must
marshal all the evidence, for and against her, to reach this conclusion. While Utah's appellate
courts have not specifically set out the standard for marshaling evidence when a party is attacking
the findings of a civil service commission, the standard employed in UAPA cases is instructive
and should be applied in this case. Cf. Lucas, 949 P.2d at 758 (adopting and applying substantial
evidence standard from UAPA to civil service commission's findings), Kelly, 8 P.3d 1048 (Ut.
App. 2000) (applying the basic approach employed in UAPA cases to a Civil Service
Commission's determination). Cases interpreting the UAPA substantial evidence standard hold,
-5-

he was using his copy of the software, that "probably" she should have known that the
only way for him to get the "key" to make it work was to illegally download it from the
internet. R. 1342. Mr. Despain did not testify that Ms. Thomas knew that he was using
his own version of the software, or that he was improperly downloading the "key-gen." In
short, the Board's findings regarding Mr. Despain's testimony about Ms. Thomas is not
supported by the evidence.
In fact, the overwhelming testimony from Mr. Despain is that he acted on his own,
unbeknownst to Ms. Thomas and that Ms. Thomas did not ratify or, in any way, approve
of what he had done. Mr. Despain testified that he did not tell Ms. Thomas what he
had done, nor did she ask. R. 1341-2, 1348. While they discussed the need to purchase
new software, Mr. Despain did not discuss with her that he had downloaded the key-gen to
make his version of the software work. R. 1338. While there was an icon from the
download of the illegal key on one screen of the server monitor, there was nothing else to
draw attention to what Mr. Despain had done. R. 1351. In fact, the new computer
consultants did not notice the icon for several days. Id. Mr. Despain even sent Draper and
Ms. Thomas a bill for the Veritas software he had installed, which would imply that Mr.
Despain had installed correctly purchased software. R. 1342.

"[a] party seeking to overturn the Commission's factual findings 'must marshall [sic] all of the
evidence supporting the findings and show that despite the supporting facts, and in light of the
conflicting or contradictory evidence, the findings are not supported by substantial evidence.'"
Whitear v. Labor Comm % 973 P.2d 982, 984 (Utah Ct. App. 1998) (quoting Grace Drilling Co.
v. Bd. of Review ofIndus. Comm % 116 P.2d 63, 68 (Utah Ct. App. 1989)).
-6-

Ms. rhomas < >w n 1 estii n< >i i) c< >i roborates Ms. Despain's testimon) that she w as n< >t
an accomplice to the improper installation of the Veritas software. She did not stay in the
room while he installed the software, but was running in and out, going to other
employee's offices to fix problems and taking phone calls. R. 1431. She had no
knowledge that Mr Despain was using ai I ii i lpi operly obtaii iedke) " gen to get the softw are
running. R. 1431. Also, in the few days between when Mr. Despain installed the software
and when Ms. Thomas stopped working at the City, she never pulled up the screen on
which the icon appeared and which might have alerted her to the use of an improperly
obtained key-gen R 1 13 4.
The Board's finding regarding Mr. Alsop's testimony about what Ms. Thomas
knew about the improper software is also in error. Mr. Alsop only made one statement
which may have implicated Ms. Thomas. He said that if someone who had knowledge
about computer networks saw the icon I'm in (tie downloaded software on the computer,
that individual should have known the software was illegal, x. iuub. Ho ^

r, Mr.

Alsop never testified that Ms. Thomas actually saw the icon he was referring to and further
admits that it took him several days of staring at the computer before he noticed the icon
from the dc m nloaded key -gen R 1006 ]\ in: \lsop nevei t< ilkec 1 w itl I either Ms. Thomas
or Mr. Despain about the icon or the key-gen. R.1032, 1035. Importantly, Mr. Alsop
actually testified that Ms. Thomas probably did not install the improper software:
In my professional opinion, I don't think Irene is sophisticated enough to
have gone and found this cracking key and used it to unlock the software. I
-7-

don't see a pattern with the work and the way the network was set up that
would have lead me to believe that she would have or could have known
how to do that.
R. 1061-2. Rather, he surmised that an outside consultant must have installed it. R. 1062.
The Board decided that Ms. Thomas either "participated" in the installation of the
key-gen or "acquiesced" in its installation. There is no evidence to support the either
conclusion. Even the City's own witness, Steve Alsop testified that Ms. Thomas could not
have made the installation. There is also no evidence to support the latter contention. A
party cannot acquiesce to an transaction or an event, unless that party has knowledge of
that transaction or event. See Black's Law Dictionary ("acquiescence" involves "conduct
recognizing the existence of a transaction .. . "); RHN Corp. v. Veibell, 96 P.3d 935, 941
(Utah 2004)("to acquiesce means to recognize and treat..."). Here there is simply no
evidence showing that Ms. Thomas knew what Mr. Despain was doing with regard to the
installation of the improper software. Ms. Thomas could not, therefore, have acquiesced
in what he had done.
The Board's finding that Ms. Thomas engaged in serious misconduct is without
factual foundation and is therefore erroneous. Without this one instance of serious
misconduct, all that is left is evidence of an employee who was having ongoing trouble
with her job. One might describe the situation as involving misfeasance, but not
malfeasance. As set forth in the next Argument, under these circumstances, the decision
to uphold the termination was abusive and should be overturned.

-8-

rERMINATION FOR NEVER BE.F ORE, CRI I ICIZED PERFORM „ IN <" I"! 1J i
4N ABUSE O F DISCRETION,
In addition to determining if the alleged misconduct occurred, the Board was also
tasked with determining whether "the charges warrant the sanction imposed." In re Jones,
720 P.2d at 1361. This question breaks down into two sub-parts, the first is whether the
sanction is proportional or "apj: n opi iate to the offense". Kelly, 8 P.3d at % 21; Ogden City
Corp. v. Harmon, 116 P.3d 973 (Ut. App. 2005). This Court just recently set forth the
various factors that should be considered in determining proportionality:
Utah law has provided little guidance on the precise factors used to balance
the proportionality of the punishment to the offense. We have noted that an
exemplary service record and tenuous evidence of misconduct may tip the
balance against termination. On the other hand, dishonesty, or a series of
violations accompanied by apparently ineffective progressive discipline may
support termination. Other courts have given weight to considerations of (a)
whether the violation is directly related to the employee's official duties and
significantly impedes his or her ability to carry out those duties; (b) whether
the offense was of a type that adversely affects the public confidence in the
department; (c) whether the offense undermines the morale and effectiveness
of the department; or (d) whether the offense was committed willfully or
knowingly, rather than negligently or inadvertently. Courts have further
considered whether the misconduct is likely to reoccur.
Harmon at f l 8 (citations omitted).
Under these factors, if Ms. Thomas had engaged in intentionally wrongdoing
(installation of ai I unlicensed key-gen), the B< >ard's < lecision t< >i \\ )1 u )ld ]\ Is I hoi n; is'
termination is probably within its discretion. However, as set forth above, the facts simply
do not support any sort of intentional wrongdoing. Rather, at worst, they simply show that
Ms. Thomas was not performing her job duties in a manner Draper found satisfactory. In

-9-

light of the factors set forth in Harmon, termination under these circumstance is
unsustainable.
Ms. Thomas had a long and successful career with Draper City.8 One of her former
supervisors, Sharlene Behunin, testified at length about Ms. Thomas' work ethic, her
desire to learn and improve, and her exemplary performance. R. 933-34. Even the
supervisor at the time of her discharge, Pete Shabestari, testified that Ms. Thomas worked
hard and was dedicated and did the best job possible for Draper. R. 879. Mr. Shabestari
confirmed that she had never been disciplined - had never even received an oral or
written warning. R. 862-63. That Draper had never put Ms. Thomas on probation in an
effort to improve her performance. R. 886-87. Finally, he admitted that there was no
documentation showing that her performance had been criticized or that she needed to
improve her performance, prior to her last day of work. R. 863-64. In short, at the time of
her termination, Ms. Thomas situation was effectively just the opposite of that of the
plaintiff in Kelly, who had been repeatedly warned and had been the subject of
unsuccessful progressive discipline.
Without the one alleged instance of serious misconduct, discussed above, it is
difficult to see how the remaining misconduct directly impeded Ms. Thomas' ability to
8

Ms. Thomas started as a assistant treasurer for Draper in 1992. R. 1363. She then
moved into the Deputy Recorder position in 1993. R. 1364. While in this position, she started
working on Draper's computers and computer network. R. 1365. Later, this became her full
time job. R. 1365-6. So that she could better perform her job, Ms. Thomas went back to school
and obtained a Bachelor's degree in computer information systems and then a Master's degree.
R. 1367-8.
-10-

carry < nif her duties While the irnnuning misconduct did involve the performance of her
duties, without the element of intentional wrongdoing, there was simply no impediment to
her continued performance. This is confirmed by the testimony of Pete Shabestari, as cited
in the previous paragraph. Similarly, without any intentional wrongdoing, it is difficult to
see how Ms, Thomas' conduct fnlverselv .'iffected public confidence or undermined the
morale of the department. Ms. Thomas was a hard worker, who her boss, Pete Shabestari,
acknowledged had taken on too much responsibility, and desperately needed additional
resources and manpower. R.864-5. An employee who works too hard and tries to
accomplish too much, even if unsuccessful i\ nol ,i piiimh, hit .in mspinihon
Similarly, without the finding that Ms. Thomas participated in placing of the keygen on the system, there is no evidence of willful or knowing misconduct. All that is left
is, perhaps, negligence, which also weighs against termination. There is also no evidence
that Ms. Thomas would he likely lo "rcpeaf hermiscor

••

•-••

<a

hard worker, who was very honest and conscientious. R.l 145. In summary, once the keygen matter is put in its proper perspective, one is left with a long time, hard working
employee, who had never been told that she needed to improve, who may have been
having, in the worst case, son le difficult) peilmmmy her duties

leimuulioii uiidi i these

circumstances is an abuse of discretion, similar to what occurred in the Lucas case. Lucas,
949 P.2d at 762.
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This Court should also consider Draper City's failure to follow its own progressive
discipline policy, as this failure further shows that termination was inappropriate. For the
most part, the decisions of this Court leave it to the discretion of the employer as to when
it is appropriate to bypass certain steps in a progressive discipline policy. See e.g. Id. at
761-62. However, as acknowledged in Harmon and Kelly, the failure of progressive
discipline to correct a problem supports termination. Harmon at ^[18, Kelly atffl[24-25. If
that is true, then the reverse, the failure of the employer to properly utilize progressive
discipline, should undermine the sanction of termination. This was hinted at in Lucas,
when this Court recognized that the employer's discretion is abused if the punishment
exceeds "the range of sanctions permitted by statute or regulation." Lucas at 761
(emphasis added). In support of this, the Lucas court cited to the In re Discharge of Jones
case. Id. In re Discharge of Jones does not use the term "regulation" but instead refers to
the employer's personnel policies and procedures. In re Discharge of Jones, 720 P.2d at
1363. Since the progressive discipline policy of Draper was contained in its personnel
policies, its failure to follow those policies is evidence that it abused its discretion in
terminating Ms. Thomas.
Clearly, the Board believed this to be the case, as it specifically found that
termination was warranted because Ms. Thomas had acquiesced in installation of the
improperly obtained key-gen. R. 10-11, ^fl| 14. A. & B. The Board cites no other reason as
to why termination was warranted. Indeed, a sentence in footnote 3 of its Ruling
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reinforces tl lat the ii istalh iti< )i i < >f the k e y - g e n w a s the c letei i i lii 1; itn < ; fact* )i in its < lecision:
"the facts of its installation and use of a hacked code in doing so provide the basis for the
Board's decision." R. 8. However, as discussed above, the evidence does not support a
finding that Ms. Thomas engaged in that alleged misconduct. Without this misconduct,
which Draper described as "serious," Draper, undei its ov i i policies, cai mot skip through
progressive discipline and proceed, instead, directly to termination. Manual, p. 22, % 3.
At worst, Ms. Thomas failed to meet minimum standards of conduct required for
the successful performance of her job. However, Draper's Cities policies specifically state
that termination is warranted under such circumstances oiily if the employee "contiiuu

»

violate standards of conduct oi performance beyond previous corrective action stages."
Manual, p. 22, f 4. This envisions an attempt by Draper to improve performance through
the use of progressive discipline. However, progressive discipline was never used with
Ms. Thomas. Ms. Thomas' supervisor acknowledged in fact that Ms. Thomas did not
even receive a verbal warning, the first step in the policy. R. 886-87. In other words,
Draper totally bypassed and ignored its entire progressive discipline policy.9
Under such circumstances, the total failure of Draper City to follow its progressive
discipline policy, was an abuse of discretion and should be overturned. Municipal
employees are not "at-will" and cannot be terminated for any or no i eason at all. Allowing

9

The disdain for the progressive discipline policy is evident in the testimony of the City
manager, Eric Keck, who made the termination decision. He testified that he thought the
progressive discipline policy was merely a guideline and "he didn't want to spend more good
money after bad." R.1162.
-13-

a municipality to bypass and ignore its own progressive discipline policy, whenever it
chooses to do so, or because it thought the employee might not improve, would effectively
gut the concept of civil service. This result should not be allowed to stand.
CONCLUSION
For the reasons set forth above, the decision affirming the termination of Ms.
Thomas must be reversed.

DATED this J^_ day of November, 2005.

STRINDBERG SCHOLNICK & CHAMNESS, LLC

Erik Strindberg
Lauren I. Scholnick
Attorneys for Petitioner

-14-

CERTIFICATE OF SERVICE
I hereby certify that I caused a true and correct copy of BRIEF OF PETITIONER
to be hand delivered, this

day of November, 2005 to:

Stan Preston
Judith Wolferts
Snow, Chnstensen & Martineau
10 Exchange Place, #1100
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BEFORE THE APPEAL BOARD
OF DRAPER CITY, UTAH

In the matter of the Employment of:

RULING OF APPEAL BOARD

IRENE THOMAS, employee;
DRAPER CITY, Employer.

This matter came before the Draper City Appeal Board on December 13 and 20,
2004. Draper City (the "City") was represented by its counsel, Stanley J. Preston and
Judith D. Wolferts of Snow Christensen & Martineau. Irene Thomas (''Thomas") was
represented by her counsel, ErikS. Strindberg of Strindberg & Scholnick.
PRE-APPEAL MATTERS
1.

On March 5,2004, the City issued to Ms. Thomas a Notice of Proposed

Disciplinary Action and Pre-Disciplinary Hearing. The hearing was scheduled for
March 8,2004. The reasons for the proposed discipline were described in a March 4,
2004 Memorandum from Ms. Thomas' supervisor, Pete Shabestari to City Manager Eric
Keck. The memorandum states that serious problems had been discovered in relation
to software on the City's computer network infrastructure, including:
A.

The discovery of ''several unlicensed pieces of software running

critical network functions .. .";
B.

The improper installation of that software by the City's computer

network consultants, Pinnacle Solutions; and
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The presence of " 'cracker' software on servers that allows someone

to run these pieces of software illegally..."
Mr. Shabestari concludes the Memorandum by stating that the business
practice of using unlicensed software was unacceptable, that relations with Pinnacle
should be terminated, and that Ms. Thomas' "knowledge of and complicity in using
stolen software licenses seriously undermines her credibility as an IT Professional. Her
actions have put the City at significant legal risk... that.. > requires a disciplinary
action on our [the City's] part up to and including termination .. /'
2.

The hearing scheduled for March 8,2004 was continued to a later date.

The continuance was necessitated by Ms. Thomas' health concerns, which required
hospitalization and-eentinuing medical care for a period of several months.
3.

The hearing was held on June 2,2004. As a result of that hearing and

based on evidence received and questions raised, the City took no action at that time on
Ms, Thomas' employment, and continued to investigate matters related to Ms. Thomas'
employment.
4.

On July 22,2004, the City issued a second Notice of Proposed

Disciplinary Action and Pre-Disciplinary Hearing. This Notice scheduled a hearing for
July 28,2004, and reiterated the City's concerns about the software licenses. However
several new issues were raised in the July 22,2004 Notice, These included questions
about: (a) Ms. Thomas' competence to perform the functions of her position as an IT
Specialist; (b) out of date software that caused network outages due to viruses in the
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City's systems;, (c) poorly scheduled backups on the City's computer networks; (d) an
open firewall on the City's computer network, allowing anyone with rudimentary
internet knowledge to access all of the City's information, including the information of
the court and police department; and (e) the alleged misappropriation of funds
associated with a Nextel telephone.
5.

On August 27,2004, Eric Keck, City Manager, issued the City's Notice of

Termination, terminating the employment of Ms. Thomas by Draper City. The
Termination Notice recited several reasons for the City's decision, including:
A.

The violation of Personnel Policy 6030, for the unauthorized

installation of computer programs. Specifically, the City found that Ms. Thomas
had allowed "pirated/hacker software to be installed on the City's servers."
B.

Violation of other Computer related policies, including password

protection issues (Policy 6030) and computer security issues {Policy 61340).
C.

The unauthorized purchase of a "Blackberry telephone."

D.

A variety of competency matters related to the condition and

operation of the City's computer network systems.
6.

The August 27,2004 Notice advised Ms. Thomas of her right to appeal the

City's "decision to the Draper City Appeals Board by filing a written appeal to the City
Recorder within ten (10) days from the date of this decision . . /'
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THE APPEAL TO THE DRAPER CITY APPEAL BOARD
The hearing before the Appeals Board commenced on December 13,2004, and
was concluded after a second day of hearings, on December 20,2004.
1.

In a preliminary objection, Ms. Thomas asserted that the Board was not

properly constituted and that the hearing was inappropriate. The basis for this
assertion was that Utah Code Annotated Section 10-3-11061 did not allow the matter to
be heard by the Board because: (a) its membership was based on the requirements of a
previous version of the statute2; and (b) the Board would not be able to mate a fair
decision because each member of the board had a vested interest in affirming the
decision of the City Manager. The Board denied the objection for two reasons. First the
statute, as amended, does not require that the membership of the Board be any different
than that provided by the earlier version of the Utah Code. Second, the Motion was not

1

U.C.A. § 10-3-1106(7)(a) provides: "The method and manner of choosing the members

of the appeal board, the number of members, the designation of their terms of office, and the
procedure for conducting an appeal and the standard of review shall be prescribed by the
governing body of each municipality by ordinance.** Section 3-2-130 of the Draper City Code
governs the creation, membership, selection, term and vacancies of the Draper City Appeal
Board.
2

The previous enactment of U.C.A. 10-3-1106 required that the Appeal Board be

•comprised of two membersfromthe City Council and three City employees. This is the same at
the membership requirements adopted by Draper City in its ordinance 3-2-130.
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timely, as Ms. Thomas had known of the hearing since receipt of the City's August 27,
2004 Notice of Termination — some 3-1/2 months prior to first making her objection on
the morning of the hearing.
%

Evidence was received over the course of two days. The City presented

testimony from: Pete Shabestari, Ms. Thomas' supervisor at the time the disciplinary
action was commenced; Bart LeCheminant, an employee of Draper City; Sharlene
Behunin, a former supervisor of Ms. Thomas; Steve Alsop of Comer Canyon IT
Solutions (the City's current computer network consultant); and Eric Keck, Draper City
Manager. Ms. Thomas presented several witnesses as well: Anthony Trasney, of
Intermountain IT, a former IT consultant of the City; Barbara Sadler, a former,
supervisor of Ms. Thomas; Paul Joseph Despain, of Pinnacle Solutions (another of the
City's former computer network consultants); and Ms. Thomas. Several documentary
exhibits were offered and received. As testimony and evidence was presented, the
opposing party confronted and cross examined each witness.
3.

At the conclusion of the hearing, the Appeal Board met, and reviewed and

discussed the testimony and documents received during the course of the hearing.
After review and discussion, members of the Appeal board cast secret ballots, and
unanimously found in favor of the Employer, Draper City, affirming the City's Notice
of Termination dated August 27,2004.
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DECISION OF THE DRAPER CITY APPEAL BOARD
The Appeal Board finds:
1.

The City followed the requirements of its written policies and procedures

for the discipline and termination of employees; Draper City Personnel Policies Section
5030.
2.

The acts and omissions of Ms. Thomas, as described below, fall within the

provisions and requirements of Policy Section 5030.3, entitled "Serious Misconduct."
The acts and omissions of Ms. Thomas require "severe measures" as defined in Policy
Section 5030.4, justifying her termination by the City.
3.

Ms. Thomas was given written notice of all proceedings pertaining to the

disciplinary action, was given two hearing dates, and was given several months to
prepare a defense to the allegations made against her. Ms. Thomas was represented by
counsel at each of the two pre-disciplinary hearings and was represented by counsel at
the hearing before the Appeal Board.
4.

At all times relevant to this matter, Irene Thomas was employed by

Draper City as its Information Technology Specialist. In that capacity she was
responsible to maintain and ensure the quality and integrity of the computer network
and systems of the City.
5.

During the latter months of December, 2003 and the first two months of

2004, the City's computer network was seriously affected by a series of virus attacks
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and other network problems, all of which caused numerous shut downs of the City's
computer network.
6.

At approximately the same time, the software used by the City to perform

back up functions of its computer systems experienced problems, and as a result,
backups of data on the City's network were not performed or completed as needed.
The backup software used by the City is called "Veritas."
7.

During the time from approximately 1998 through late-February, 2004, the

City employed the services of a network consultant named Paul Joseph Despain. Most
recently, Mr. Despain was affiliated with a company known as Pinnacle Solutions.
Over the course of time, the City purchased both computer hardware and software
from Mr. Despain and companies with whom he was affiliated.
8.

The evidence received at the hearing, including the admissions of Mr.

Despain, establishes the following facts related to the Veritas computer backup software
used by the City:
A.

At some time between December, 2003 and late-February, 2004,3

Mr. Despain was called to the Draper City offices by Irene Thomas to assist with
correcting problems with the Veritas backup software.

3

The date on which the Veritas software was installed on the City's computer network is

unclear. At the Appeal Board hearing, Ms.Thomas and Mr. Despain testified that the software
was installed sometime in late-Februaiy, 2004. In her June 2,2004 pre-disciplinaiy hearing Ms.
Thomas testified that it was installed several weeks earlier, "between December [2003] and
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Mr. Despain came to the City offices and determined that the

Veritas software had a "bug" that could be remedied only by installing a new
version of Veritas back-up software.
C.

Mr. Despain had in his possession his own copy of the-Veritas

software, and installed that software on the computer which performed the back
up functions for the City. Mr. Despain did not, however, have in his possession
the code or "key" required to make the Veritas software functional.
D.

In order to make the Veritas software functional, Mr. Despain

obtained from an internet site known as "allcracks.net" an unauthorized code or
"key" number to the Veritas software.
E.

Mr. Despain knew that the installation and use of the Veritas

software, using the improperly obtained "key" was inappropriate/

January [2004]." Transcript, June 2,2004 Predisciplinary Hearing, pp. 6 - 7. This casts doubt as
to Ms. Thomas' credibility. In any event, the Appeal Board finds it irrelevant when the software
was

installed - the facts of its installation and use of a hacked code in doing so provide the basis

for the Board's decision.
4

The evidence at the hearing clearly indicated that the newest version of the Veritas

backup software is available on-line as a trial version, usable by the City for up to 90 days
without charge. The Boardfindsthat Mr. Despain's explanation of why he did not simply
download this trial software is not credible.
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9.

Mr. Despain testified that Irene Thomas was present in the City's

computer room at the time: (a) the software was installed; and (b) the "key" was
obtained from a source on the internet. Despain testified that Ms. Thomas knew or
should have known that Despain had installed the Veritas software, that the software
belonged to Despain, and that the software was installed and made functional by
obtaining the "key" from an inappropriate source on the internet Mr. Despain further
testified that a competent IT manager would have known that the methods used to
install the Veritas software were inappropriate. The testimony of other witnesses,
including Steve Alsop, corroborates that, as the City's IT specialist, Ms. Thomas knew of
should have known of the installation of the improperly obtained Veritas software and
key.
10.

Software files on the City's computers show that the Veritas backup

software was obtained using a key that originated from an internet web site called
"allcracks.net/' The icon for the Veritas software, which appears on the desktop
computer screen shows that the Veritas software is "by Blizzard" — indicating that the
software, or the code allowing use of the software, was obtained from an unauthorized
source.
11.

In addition to the problems with the backup software, during the period

from December, 2003 through late-February, 2004, the City experienced several serious
problems attributed to computer viruses which infected the City's computer network.
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12.

Credible evidence was received by the Appeal Board that the Symantec

Anti-Virus software used by the City was unlicensed, and as a result, the City was not
receiving automated updates to its anti-virus software.5
13.

Credible evidence was received by the Appeals Board that: (a) on the

evening of February 26,2004, Ms. Thomas was given a directive to provide network
passwords to the City's new IT Consultants, Corner Canyon IT; (b) the directive was
given by both City Manager, Eric Keck, and the Assistant City Manager, Melanie
Dansie; and (c) Ms. Thomas refused to provide those passwords to Corner Canyon, and
ultimately provided the passwords only after confronted by Melanie Dansie. The Board
concludes that this constitutes insubordination under the City's policies
and procedures.
14.

Credible evidence was received casting doubt on Ms. Thomas' ability and

competence to perform the functions of her position as the City's IT specialist.
The Appeal Board concludes:
A.

Ms. Thomas committed misconduct which was sufficient to warrant her

termination. Specifically, the Board concludes that Ms. Thomas participated in or
acquiesced in the improper and inappropriate installation and use of unlicensed Veritas
back up software, using a code or key improperly obtained from an unauthorized
''hacker's site" on the internet.

5

Ms. Thomas' own testimony indicated that the only updates to the anti-virus software
were those she obtained by manually downloading updates to the City's systems.
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B.

The misconduct involving the Veritas back up software was sufficiently

grievous that the Corrective Action principles and procedures of the City's Policies
were not appropriate or required.
C.

The City followed all applicable polices and procedures for Ms. Thomas'

termination. Ms. Thomas was given written notice of all allegations against her, was
allowed to present a defense at pre-disciplinary hearings and at the Appeal Board
hearing, she was represented by counsel in all proceedings, and was given the
opportunity to confront and cross examine all witnesses.
ORDER
It is the DECISION and ORDER of the Draper City Appeal Board that the
termination of Irene Thomas be upheld.
CERTIFICATION OF DECISION AND NOTICE TO PARTIES
Consistent with the requirements of U.C.A. § 10-3-1106(5)/ the Appeal Board
certifies its decision to the Draper City Recorder and directs the Recorder to notify all
parties of the Board's decision by mailing a copy of this decision to the parties' legal
counsel, certified mail, return receipt requested.
RIGHT OF APPEAL
Consistent with the requirements of U.CA. § 10-3-1106{6)(b), the Appeal Board
gives notice that this dedsion may be appealed by filing a Notice of Appeal with the
Utah Court of Appeals within 30 days after the issuance of this decision.
DATED and CERTIFIED this 3 £ f ' V day of December, 2004.
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THE DRAPER CITY APPEAL BOARD:
,1

Pete* Larkirj/Chair

April Gomez, Member

Bill Colbert, Member
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(a)

Research the complaint;

5.

Abuse of Complaint System. Employees, who abuse
the complaint system, use it to intimidate or harass, or
who submit frivolous or groundless complaints may be
subject to corrective action.

6.

Confidentiality. Every effort will be made to resolve an
employee's complaint as confidentially and privately
as possible. Information will be shared on a "need-toknow" basis only.

7.

Records. The Department Head and the City
Manager shall cause to be maintained all records
pertaining to employee grievances and complaints
filed hereunder and all records pertaining to an
appeals of such grievances in accordance with the
Utah Government Records Access and Management
Act, as amended.

(b) Attempt to solve the problem;
(c) Consult with appropriate Management,
as necessary;
(d) Notify the Personnel Administrator if
the problem involves discrimination,
harassment, or other serious issues;
(e) Inform the employee of a decision
within a reasonable time frame.
(f) Document and file the complaint and
actions taken in all applicable employee
personnel files.
Note: If an employee's complaint concerns his or her
supervisor, the employee may submit the complaint
directly to the Department Head or City Manager or his
or her designee as appropriate.
(ii) Appeal to Department Head. An employee
who is dissatisfied with a supervisor's decision
may submit an appeal with his or her Department
Head within five (5) working days from the date
of the supervisor's decision. The employee must
document the complaint and the supervisor's
decision for review by the Department Head.
The supervisor will also submit his or her
documentation related to the case. While it is
recommended that the employee and his or her
supervisor present the problem jointly, each party
may also request a private meeting.

Section 5030
CORRECTIVE ACTION
General Policy Statement:
All employees are required to meet City conduct and
performance standards. Unacceptable employee
performance or behavior should be immediately addressed
and corrected. The following corrective action policies are
provided as guidelines.
Guidelines:
1.

The Department Head should review the matter and
provide a final written decision concerning the complaint
within a reasonable time.

A) Knowledge of Corrective Action Procedures.
Supervisory and managerial personnel should be
familiar with City Human Resource policies and
practices so that problems may be quickly remedied
and that like cases are treated with similar
consequences.

(iii) Appeal to City Manager. An employee
who is dissatisfied with a Department Head's
decision may submit an appeal to the City
Manager within ten (10) working days from
the date of the Department Head's decision.
The City Manager shall review the appeal and
make a written decision regarding the matter
within a reasonable time.
4.

Retaliation Prohibited. Employees may not be
retaliated against or punished (formally or informally)
for appropriate use of the complaint procedure. No
employee who initiates a complaint according to the
terms of this policy will be subjected to any form of
intimidation, harassment, or reprisal as a
consequence of taking such action.

Draper City Personnel Manual
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Supervisor Responsibilities. It is the immediate
supervisor's responsibility to promptly initiate
corrective action as needed. In disciplinary situations,
supervisors will apply the following:

B) Consultation. Supervisors should consult their
Department Head regarding more severe disciplinary
measures including probations, suspensions,
terminations, or any situation where such action
seems appropriate. Supervisors should confer with
their Department Head any time they have questions
or need guidance regarding the corrective action
procedures.
2.

Discipline. The following steps should be considered
general guidelines for routine corrective actions.
Some performance and behavior problems may be
serious enough to warrant skipping one or more steps

Adopted 11/19/2002
Amended 08/19/2003

and may even call for immediate suspension or
termination. In other cases, an employee's effort to
improve behavior may warrant a repeat of the oral or
written warning steps. Corrective action taken is at
the supervisor's discretion.
A) Verbal Admonishment (reduced to writing). If
established conduct and/or performance standards
have been violated by an employee, and a verbal
admonishment seems appropriate, the supervisor
should, upon becoming aware of the misconduct:
(i) Stale the problem in a private discussion
with the employee. Describe the impact of the
undesirable behavior on the City.
(ii) Allow the employee an opportunity to
explain.
(Hi) Outline the employee actions necessary to
address the problem. Provide a specific
description of behavior changes and a timetable
for required corrections. Confirm the employee's
understanding of what is expected.
(iv) Describe further corrective action that will be
taken if the problem occurs again.
(v) Document the conversation thoroughly by
recording the nature of the problem,
recommendations and action plan for
improvement, and the date of the oral
admonishment. The documentation will be
placed in the employee's personnel file.
B) Written Reprimand. If performance or behavior
problems continue or the employee's initial behavior is
of a more serious nature, a written reprimand may be
issued. The following procedures should be followed:
(i) Issue a written reprimand describing the
exact nature and impact of the problem, City
expectations, and specific actions and timetables
for improvement required.
(ii) Let the employee explain or provide input.
(Hi) Confirm the employee's understanding and
commitment to the corrective actions.
(iv) Caution the employee that another incident
will result in more serious corrective action.
(v) Prepare a written reprimand and dated
report that:
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(a) Summarizes the specific performance
or behavior problems;
(b) Describes previous admonishments
and actions taken to resolve the problem;
(c) Lists the specific expected changes in
the employee's performance;
(d) Confirms the employee's agreement to
improve;
(e) Includes allotted time for improvement;
and
(f) States the consequences of not
meeting the required performance changes
in the designated time.
(vi) Obtain the employee's signature on the
original copy of the reprimand, indicating receipt.
The employee may, if desired, write a response
to the written report. If the employee refuses to
sign the memo, the supervisor should indicate
that the employee "refuses to sign". (Where
possible, the employee's receipt of the reprimand
and/or refusal to sign should be witnessed by
another Department Head.)
(vii) Provide a copy of the written reprimand to
the employee and provide a signed copy to the
employee's personnel file.
C) Probation or Suspension. If the seriousness of
the offense requires more severe measures, or the
employee has continued to violate standards of
conduct or performance beyond the verbal
admonishment and written reprimand stages, the
supervisor may recommend to the Department Head
that the employee be placed on formal probation or
suspension. The Department Head shall review and
investigate the matter as more particularly provided
herein and provide a written recommendation
regarding the same to the City Manager. No
employee may be placed on probation or suspension
without the consent of the City Manager.
(i) Formal Probation. The employee may be
placed on formal corrective probation for a period
of up to six months.
(a) Written documentation provided to the
employee will summarize the actions taken,
the employee's response, and the
conditions of future employment. The
immediate supervisor shall develop a
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5.

Review of Corrective Action during Performance
Appraisal. All corrective action steps taken during the
past year (including verbal and written warnings,
suspension, and probation) should be discussed
during an employee's performance appraisal session.
The supervisor and employee should review progress
toward correcting behavior and/or performance
problems. Specific recommendations for further
actions, if needed, should be included in the written
goals and timetable.

(a) Investigation. The Department Head
shall conduct an investigation of the
violation of conduct or performance
standards. The investigation and corrective
action recommendations will be documented
and a written recommendation provided to
the City Manager.
(b) No Benefit Use or Accrual. Suspended
employees are not entitled to use the
following employment benefits:

6.

Employee Assistance Program. The City Department
Head or his or her designee may refer an employee to
the Employee Assistance Program (EAP). If an
employee is offered EAP assistance and refuses, or
reverts to previous misconduct, then corrective action
may continue, up to and including termination. If an
employee is referred to an EAP by a department
head, any pending disciplinary action may be
postponed until completion of the program, depending
upon the nature of the misconduct.

(1) Vacation and sick leave time;

7.

Documentation in Employee Files. Corrective action
documentation forms and related notes will be
maintained in an employee's personnel file in
accordance with the City's retention schedule.

8.

Pre-Disciplinary Action Hearing. Any corrective action
involving demotion, transfer or dismissal shall be
preceded by a pre-disciplinary action hearing with the
City Manager. The purpose of the pre-disciplinary
action hearing is to provide the employee with notice
and an opportunity to respond to the alleged violations
and proposed corrective action. The City Manager
shall provide the employee with written notice of the
date and time of the pre-disciplinary action hearing
and information regarding the proposed disciplinary
action. After the pre-disciplinary action hearing, the
City Manager shall provide the employee with written
notice of his or her final decision stating the
disciplinary action to be taken, if any, and the
employee's right to appeal the same.

specific action plan outlining the expected
standards of performance required.
(b) Employees placed on formal probation
are not eligible for salary increases,
bonuses, or promotions during the probation
period.
(ii) Suspension. The employee may be
suspended with or without pay.

(2) Holiday pay;
(3) Stand-by (on call) pay;
(4) Compensatory time.
3.

4.

Serious Misconduct. In instances of serious
performance problems, the suggested corrective
action steps above may not be followed. For
example, serious misconduct may include but is not
limited to; the consumption of or being under the
influence of alcoholic beverages, illicit drug use while
at the workplace or work site; theft; violation of the
laws of the United States, the State of Utah, or its
political subdivision which are related to job
performance; conduct on or off the job which
discredits the City or affects the employee's ability to
perform effectively; scoring below standard on a
performance review and not showing improvement
after a three month period; etc.
Termination. If the seriousness of the offense
requires more severe measures, or the employee has
continued to violate standards of conduct or
performance beyond previous corrective action
stages, the supervisor may recommend to the
Department Head that the employee be terminated.
The Department Head shall review and investigate the
matter as more particularly provided herein and
provide a written recommendation regarding the same
to the City Manager. No employee may be terminated
without the consent of the City Manager.
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9.

Appeals. All appointed officers and employees of
the City, other than members of the Police
Department, Department Heads and the City
Manager, shall hold their employment without
limitation of time, being subject to discharge or
dismissal only as provided in Utah Code Ann. §
10-3-1106, as amended. Any appointed officer
or employee covered herein who is discharged or
transferred to a position with less remuneration
for any reason, shall have the right to appeal the
discharge or transfer to a position with less
remuneration to the City Appeals Board in
accordance with the provisions of Utah Code

Adopted 11/19/2002
Amended 08/19/2003

Ann. § 10-3-1106, as amended. All other
disciptay actions may be appealed in
accordance with the complaint procedures set
forth in Section 5020.

C) New Employees within the Probationary
EmptoymerA Period. Mew emptoyees who have no\
completed their Probationary Employment Period will
be evaluated next. Those who are least essential will
be laid off.

Section 5040
LAYOFF AND REDUCTION IN FORCE

D) Full-Time Employees. Full-time employees will
be selected for layoff after consideration of the
following criteria, recognizing that each City position
will be reviewed closely to determine its relative value
and importance.

General Policy StatementCircumstances including unfavorable economic
conditions may require a short-term, long-term, or
permanent reduction in employment.

(i) Can the employee's job function be
consolidated or will program reductions result in
elimination of the functions?

In such circumstances, layoffs and returns from layoffs
will be conducted in accordance with City needs and the
guidelines below. In all instances, layoffs and recalls from
layoffs will be made without regard to sex, race, religion,
age, disability, national origin, marital or veteran status,
colof, or other protected status.
Management reserves the right to adjust layoff
procedures as necessitated by business requirements.

(ii) Is there a possibility of utilizing employee
skills in a transfer, demotion or promotion within
the department? What are the employee's
potential contributions?
3.

Layoff Notices. Employees who are laid off will
receive as much notice as possible under the
circumstances and as is required by law.

4.

Leave Accrual Rates. Employees laid off for less than
24 months will be reinstated at their accrual rates
previously earned. (However, seniority does not
accrue during layoff periods which extend beyond
thirty days).

Guidelines:
1.

Layoff Reviews. Recommendations for layoff are to
be reviewed by the Personnel Administrator,
evaluating all related issues including the anticipated
costs, savings, and the impact on affected
departments and employees.
A) Confidential Pre-planning. Careful, confidential
planning must be given to all elements of a work force
reduction before employees are informed.
B) Interviews. Employee interviews may be
conducted as necessary.

2.

Layoff Criteria. In the event of a workforce reduction,
those employees who are best qualified to do the
remaining work, as determined by the City, will be
retained. Employees may be considered in the
following order:
A) Temporary Employees. The need for temporary
employees will be evaluated first. Non-essential
temporary employees or those whose positions may
be filled by regular employees will be terminated first.
B) Part-time Employees. Secondly, the need for
part-time employees in the affected departments will
be closely reviewed to determine whether positions
can be consolidated. Less critical part-time
employees will be laid off.
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Section 5050
MEDICAL EXAMINATIONS
General Policy Statement:
Post-offer applicants and current employees may be
required, as legally appropriate and as permitted under the
Americans with Disabilities Act, to submit to medical
examinations.
Guidelines:
1.

Testing of Applicants. An applicant who has received
a job offer may be required to undergo a medical
examination to demonstrate ability to safely perform
essential job functions. Employment offers are
contingent upon satisfactory completion of such
exams/tests.
A) Approved Physician. The examination or
screening is to be administered by a health provider
selected or authorized by the City.
B) Follow-up Tests. As permitted under the ADA,
follow-up tests may be given to individual employees
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